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Criminal Procedure

Criminal Procedure; address or telephone number of victims
or witnesses
Penal Code § 1102.7 (amended).
AB 4346 (Roybal-Allard); 1988 STAT. Ch. 186
Sponsor: Los Angeles City Attorney's Office
Support: Los Angeles Superior Court; City of Los Angeles; California Association of Licensed Investigators; Los Angeles County
Municipal Court Judges Association; Los Angeles Police Department
Under existing law, the address or telephone number of a victim
or witness must be disclosed by the prosecution to the defendant's
attorney but not to the defendant unless good cause for disclosure
is shown.' Chapter 186 provides that when an address or telephone
number of a victim or witness is disclosed to a defendant's attorney,
the court must order the attorney not to disclose that information
to the defendant. 2 Existing law also provides that when a defendant
acts in pro per, the prosecution must disclose to the defendant the
address or telephone number of a victim or witness.' Chapter 186,
however, provides that when the defendant acts in pro per in a case
involving violence, weapons, or witness intimidation, and when the
defendant poses a possible threat to the victim or witness, the address
or telephone number of a victim or witness will not be disclosed to
the defendant.

4

CLB
1.
2.
3.
4.
through

CAL. PENAL CODE § 1102.7.
Id.
Id.
Id. Contact between the witness or victim and the defendant will be provided only
a court-appointed licensed private investigator or by other reasonable methods. Id.
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Crimes
Criminal Procedure; AIDS testing-requesting search warrants
by victims
Health and Safety Code § 26 (new);
Penal Code § 1524.1 (new).
SB 2643 (Hart); 1988 STAT. Ch. 1088
Support: Attorney General; California Commission on the Status
of Women; California Correctional Peace Officers Association;
State Bar Committee on Juvenile Justice; California Medical Association; Marion County District Attorney's Office
Opposition: American Civil Liberties Union; Health Officers Association of California; Lobby for Individual Freedom and Equality; Sacramento County District Attorney's Office; California
Attorneys for Criminal Justice
Existing law requires the state to obtain a person's written consent
before testing the person for the presence of acquired immune
deficiency syndrome (AIDS)' antibodies. 2 Chapter 1088 allows a court
to issue a search warrant, at the request of a victim, for the purpose
of administering a human immunodeficiency virus (HIV)l test 4 on an
accused in cases in which the accused has been charged with a crime
where blood, semen, or other bodily fluid capable of transmitting
HIV5 has been transferred from the accused to the victim. 6 The
1. See CAL. HEALTH & SAFETY CODE § 199.46 (further defining AIDS).
2. Id. § 199.22(a). See id. § 199.27 (consent requirements for AIDS tests when the
subject is incompetent).
3. HIV or human immunodeficiency virus is the etiologic virus of acquired immune
deficiency syndrome or AIDS. CAL. HEALTH & SAFETY CODE § 26(b).
4. HIV test means any clinical laboratory test approved by the Federal Food and Drug
Administration to test for HIV, a component of HIV, or antibodies to HIV. Id. § 26(c). The
results of any blood tested must not be used in any criminal proceeding as evidence of guilt
or innocence. CAL. PENAL CODE § 1524.1(k).
5. See CAL. PENAL CODE § 1524.1(b)(1) (the identity of other body fluids will be
determined by the Department of Health Services by appropriate regulations).
6. C.A. PENAL CODE § 1524.1(b)(1) (an accused is a person charged by complaint,
information, or indictment, or who is the subject of a petition filed in juvenile court alleging
the commission of a crime). Chapter 1088 requires the prosecutor to advise the victim of the
right to make the request. Id. § 1524.1(c)(1). The prosecutor must refer the victim to the local
health officer for counseling to ensure the victim understands: (1) The benefits and limitations
of the test; (2) whether or not the circumstances create an at risk situation; (3) the decision
whether they should be tested; and (4) whether they should request testing of the accused to
be tested. Id. The failure of a prosecutor to refer or advise the victim, or the failure or refusal
by the victim to seek or obtain counseling vill not be considered by the court in ruling on
the order for the test. Id. § 1524.1(d). The Department of Justice is required to prepare a
form for advising victims of this right. Id. § 1524.1(c)(2). See generally Glover v. Eastern
Nebraska Community Office of Retardation, 686 F.Supp. 243 (D.Neb. 1988) (mandatory AIDS
testing of employees without an overriding public policy concern is unconstitutional); CAL.
HEALTH & SAFETY CODE §§ 199.20 (no person can be compelled to identify any person who
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primary purpose of the legislature in enacting Chapter 1088 is to
provide information to certain victims of crime about whether their

assailants are infected with AIDS. 7 If the accused is ordered to
answer at the conclusion of a preliminary examination, 8 a hearing
must be held at the end of the preliminary examination where both
the victim and the accused have a right to be present.9 At such a
hearing only affidavits, counter affidavits, and medical reports regarding the facts that support or rebut the issuance of a search
warrant' 0 will be admissible." If a preliminary examination is not

required for the crime, the court must find probable cause that the
accused committed the crime, and 2 that the bodily fluid capable of
transmitting HIV was transferred.

Under Chapter 1088, the local health officer must disclose the

results to the victim and the accused.' 3 Chapter 1088 provides that

test results must not be released to the victim or accused unless any
initially reactive test result has been confirmed by the appropriate

tests for positive reactors.' 4 The parties must comply with laws and
policies regarding confidentiality; however, the victim may disclose

is the subject of an AIDS test), 199.21(a)-(c) (stating civil and criminal penalties for willful or
negligent disclosures without written consent), 1603.1(c)-(f) (providing reporting requirements
for positive blood tests for AIDS), 1603.4 (stating liability for inadvertent disclosure).
7. CA. PENAL CODE § 1524.1(a). Chapter 1088 does not authorize the prosecutor to
order mandatory testing of an accused, or to order disclosure of the results for the purpose
of charging the accused. Id. Chapter 1088 does not allow a breach of confidentiality requirements, except as provided in Penal Code section 1524.1 subsections (g),(i). Id. Furthermore,
court-applied safeguards are necessary for disclosure in a criminal proceeding. CAL. HEAL'H
& SAFETY CODE § 199.35. See id. (production or discovery of confidential research records in
civil or criminal proceedings is prohibited except for material information or evidence of
substantial value, and when no other way of obtaining the information exists).
8. CAL. PENAL CODE § 872 (a defendant is ordered to answer at a commitment hearing
when a showing is made that a public offense has been committed and there is sufficient cause
to believe the defendant is guilty).
9. Id. § 1524.1(b)(2).
10. See CAL. PENAL CODE §§ 1523 (definition of search warrant), 1525 (issuance, probable
cause, and supporting affidavits for search warrants).
11. Id. § 1524.1(b)(2).
12. Id. § 1524.1(b)(1).
13. Id. § 1524.1(g). Chapter 1088 provides an immunity from civil liability to anyone
transmitting test results or disclosing information under this regulation. Id. § 1524.10). See
generally Woods v. White, 689 F.Supp. 874 ( W.D.Wis. 1988) (a prisoner with AIDS has a
constitutional right to privacy in medical records); CAL. HEALTH & SAFETY CODE §§ 199.20
(no person can be compelled to identify any person who is the subject of an AIDS test),
199.21(a)-(c) (stating civil and criminal penalties for willful or negligent disclosures without
written consent), 1603.1(c)-(f) (providing reporting requirements for positive blood tests for
AIDS), 1603.4 (stating liability for inadvertent disclosure).
14. Id. § 1524.1(f) (all blood tested must be subjected to confirmatory tests to ensure the
accuracy of the first test results). With the release of positive test results, the health officer is
required to provide or offer professional counseling to the victim and the accused. Id. §
1524.1(g).
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the test results to protect the health and safety of family, sexual
15
partner, or self.
COMMENT
Chapter 1088 may not survive constitutional scrutiny; the Fourth
Amendment protects against unreasonable searches and seizures."
However, this prohibition does not forbid states from making minor
intrusions into an individual's body under stringently limited conditions. 7 Under existing law, the court must find probable causel's to
believe the intrusion will reveal material evidence of a crime." ) The
15. Id. § 1524.1(h),(i).
16. U.S. CONST. amend. IV ("...the
right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches and seizures, shall not be violated
.. "). See CAL. CoNsT. art. I, sec. 13 (among the inalienable rights of all people are "pursuing
and obtaining safety, happiness, and privacy").
17. E.g., Schmerber v. California, 384 U.S. 757, 772 (1966). The decision to invade a
person's body in search of evidence of guilt must be informed, detached, and deliberate. Id.
at 770.
18. The test for probable cause, which is essentially the same for an arrest without a
warrant, commitment by a magistrate, or indictment by grand jury, is the existence of facts
that would cause a person of ordinary prudence to entertain a strong suspicion of the guilt
of the accused. People v. Stout, 66 Cal. 2d 184, 192-93, 424 P.2d 704, 710, 57 Cal. Rptr.
152, 158 (1967). Government inspections in heavily regulated industries are constitutionally
permissible without a warrant, notice, individualized suspicion of wrongdoing, or showing of
probable cause to search a particular person or place. New York v. Burger, 107 S. Ct. 2636,
2643-2644 (1987). Non-evidentiary searches or warrantless inspections must meet certain conditions: (1)There must be a substantial governmental interest in making the inspection pursuant
to a regulatory scheme; (2) the inspection must be necessary to further the regulatory scheme;
(3) the certainty and regularity of inspections under the statute must be sufficient to inform
the owner of commercial property that property will be subject to periodic inspections for a
specific purpose; and (4) the discretion of the inspector and the scope, time, and place of the
inspection must be limited to provide a constitutionally adequate substitute for a warrant.
Burger 107 S. Ct. at 2643-44. Warrantless administrative inspections are allowed for regulation
of: Buildings and structures (Camara v. Municipal Court, 387 U.S. 523 (1967)); mine safety
(Donovan v. Dewey, 452 U.S. 594 (1981)); dealers of firearms (United States v. Biswell, 406
U.S. 311 (1972)); liquor dealers (Colonnade Corp. v. United States, 397 U.S. 72 (1970));
border checkpoints (United States v. Martinez-Fuerte, 428 U.S. 543 (1976)); agriculture inspection stations (People v. Dickinson, 104 Cal. App. 3d 505, 163 Cal. Rptr. 575 (1980); and
sobriety checkpoints (Ingersoll v. Palmer, 43 Cal. 3d 1321, 743 P.2d 1299, 241 Cal. Rptr. 42
(1987)). The results of the search for AIDS under Chapter 1088 must not be used as evidence
of guilt or innocence in any criminal proceeding. CAL. PENAL CODE § 1524.1(k). See CAL.
PENAL CODE § 1525 (issuance, probable cause, supporting affidavits, contents of application
for search warrants).
19. See People v. Scott, 21 Cal. 3d 284, 293, 578 P.2d 123, 127, 145 Cal. Rptr. 876, 880
(1978) (when a warrant authorizing a bodily intrusion is sought, the court must, after finding
probable cause that the intrusion will reveal evidence of a crime, balance the necessity and
reliability of the method of intrusion, the seriousness of the underlying criminal offense, the
strength of law enforcement suspicions that important evidence will be found, and the possibility
of recovery by less intrusive means against the severity of the intrusion). The more intense,
prolonged, unsafe, or unusual the intrusion, the greater a showing of necessity is required of
society. Id. But cf. New York v. Burger, 107 S. Ct. 2636, 2643-2644 (1987) (government
inspections in heavily regulated industries are constitutionally permissible without a warrant,
notice, individualized suspicion of wrongdoing, or showing of probable cause to search a
particular person or place).
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court must then apply a balancing test before issuing a search warrant
authorizing a blood test to be performed on a defendant. 20
By requiring a judicial determination of whether to issue a search
warrant to test the accused for AIDS, Chapter 1088 appears to meet
the constitutional standards. 2' However, Chapter 1088 does not require the state to show probable cause that the accused has AIDS,
nor does Chapter 1088 provide that the mere transfer of a fluid
capable of transmitting AIDS during the commission of a crime
constitutes a crime or aggravation. 22 Consequently, Chapter 1088 may
not justify a blood test when the societal need to inform a potential
victim of possible AIDS infection is weighed against the Fourth
24
Amendment rights of a person who has been merely accused.
Furthermore, the California Constitution provides an express right
to privacy. 2 The right is not absolute and may be abridged when
there is a compelling state interest. 26 In deciding whether to permit
20. Scott, 21 Cal. 3d at 293, 578 P.2d at 127, 145 Cal. Rptr. at 880 (after a finding of
probable cause, the court must balance the accused's right to privacy against society's interest
in having the information). See also Winston v. Lee, 470 U.S. 753, 758-763 (1985) (also
applying the "probable cause plus" balancing test to surgical removal of a bullet when the
health of the accused was endangered); Schmerber 384 U.S. at 766-72 (requiring an inquiry
into the facts and circumstances surrounding the involuntary blood testing of a suspected
drunken driver, and weighing the individual's interests in privacy against society's interests in
performing the procedure).
21. CAL. PENAL CODE § 1524.1(b) (by providing that probable cause must be shown that
a fluid capable of transmitting the HIV virus has been transferred from the accused to the
victim). See Schmerber, 384 U.S. at 769-770 (searches of the body must be based on clear
indications that desired evidence will be found). See also Katz v. United States, 389 U.S. 347,
361 (1967) (Harlan, J., concurring) (a person's reasonable expectations of privacy are protected
from unreasonable searches and seizures).
22. See CAL. HEALTH & SAFETY CODE § 26, CAL. PENAL CODE § 1524.1 (Chapter 1088
does not create a new crime). See generally Doe v. Roe, 139 Misc. 2d 209, 526 N.Y.S.2d 718
(1988) (reviewing mandatory AIDS testing, reliability of tests, and findings in the context of
child custody).
23. Chapter 1088 allows the local health officer to use any HIV test approved by the
federal Food and Drug Administration, and does not specify how accurate the test must be.
CAL. HEALTH & SAFETY CODE § 26(c). There is an incubation period from six weeks to six
months or more before the antibody reaction shows. Doe, 139 Misc. 2d at -, 526 N.Y.S.2d
at 721. The tests are not diagnostic, but rather are intended to protect the blood supply;
therefore, accuracy rates of commercial laboratories vary widely some have up to 20% falsepositive rates on pretested samples. Doe, 139 Misc. 2d at __
, 526 N.Y.S.2d at 721.
24. Katz, 389 U.S. at 361 (Harlan, J., concurring). See CAL. PENAL CODE §§ 1524.1(b)(1)
(requirements for issuing the warrant), 1096 (a defendant in a criminal action is innocent until
proven otherwise). See also Winston v. Lee, 470 U.S. 753, at 758-63 (a compelling need must
be shown for the bodily intrusion where the health of the person may be endangered); Doe
v. Roe, 139 Misc. 2d at -, 526 N.Y.S.2d at 722 (1988) (a compelling state need must be
shown for a mandatory AIDS test when mental health is endangered). See generally CAL.
PENAL CODE § 4030 (establishing strict limitations and requirements for the use of strip and
body cavity searches).
25. CAL. CONST. art. I, sec. I (among the inalienable rights of all people are "pursuing
and obtaining safety, happiness, and privacy").
26. See White v. Davis, 13 Cal. 3d 757, 774, 533 P.2d 222, 233, 120 Cal. Rptr. 94, 105
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an intrusion, there must be a careful balancing of the state interest
in discovering the information against an individual's right to privacy. 27 The legislature, in enacting Chapter 1088, broadly stated the
principle that society has an interest in protecting the health of
victims and those accused of committing crimes.28 However, disclosure of a false positive test result2 9 could be mentally devastating for
the accused and the victim, and therefore, the privacy rights of an
accused will likely come under close constitutional scrutiny.30 For
Chapter 1088 to pass constitutional scrutiny, the court must find that
mandatory AIDS testing of a merely accused person is not an
unreasonable search and seizure, since society's need to protect
victims of crime and those accused of crimes outweighs the intrusion
of a person's right to privacy. Because the mere presence of AIDS
is not a crime, and the reliability and accuracy of seropositivity tests
for diagnostic purposes has been questioned, combined with the
inability to predict the incubation period of the disease, Chapter 1088
probably will not survive constitutional scrutiny. The statute allows
unreasonable intrusions into the sanctity of the human body.
ESM
(1975) (the primary purpose of the right to privacy clause is to protect individuals from the
accelerating encroachment on personal freedom by society's increased surveillance and data
collection).
27. City of Santa Barbara v. Adamson, 27 Cal. 3d 123, 130, 610 P.2d 436, 439, 164 Cal.
Rptr. 539, 542 (1980) (applying the test to a residential zoning ordinance restricting the numbel
of unrelated people living together).

28.

CAL. PENA CODE §

1524.1(a).

29. See Clifford and Iuculano, Aids and Insurance: The Rationalefor AIDS-related Testing.
100 HA.v. L. REv. 1806, 1812 (1987) (a series of tests called the ELISA-ELISA-Western blot
has been found to have 99.9% accuracy); CAL. PENAL CODE § 1524.1(f) (Chapter 1088 doe,.
not specify what tests are to be performed, but states appropriate confirmatory tests are
required). See generally Banks and McFadden, Rush to Judgment: HIV Test Reliability and
Screening, 23 TULSA L.J. 1 (1987) (discussing the reliability of present testing methods and the
high false-positive rate to protect the blood supply); Note, The ConstitutionalRights of AIDS
Carriers, 99 H~asv. L. Rav. 1274 (1986) (analysis of First, Fifth, and Fourteenth Amendment
constraints on legislation enacted that affects AIDS carriers and high risk groups in response
to the fear of AIDS); Law, Social Policy, and ContagiousDisease: A Symposium on Acquired
Immune Deficiency Syndrome (AIDS), 14 HoFsTRA L. REv. 1 (1985) (giving a broad overview
of medical, employment, public health, criminal, legislative, constitutional, and world issue.
concerning AIDS).
30. See Doe v. Roe, 139 Misc. 2d at -,
526 N.Y.S.2d at 722 (1988) (a compelling
state need must be shown for a mandatory AIDS test when mental health is endangered).
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Criminal Procedure; appeals-certificate of probable cause
Penal Code § 1237.5 (amended).
AB 3889 (Harris); 1988 STAT. Ch. 851

To appeal a criminal conviction, prior law required a defendant
who pleaded guilty, nolo contendere, or whose probation was revoked, to file a written statement showing reasonable constitutional,
jurisdictional, or other grounds for the appeal' and obtain a certificate
of probable cause for the appeal from the trial court. 2 With the
enactment of Chapter 851, the defendant must only file, as part of
his notice of appeal, a written statement showing reasonable constitutional, jurisdictional, or other grounds for the appeal.'
ALK
1. The written statement, which must be executed under penalty of perjury and filed
within 60 days of judgment, serves as notice of appeal to the trial court, and the trial court
then has 20 days to execute and file a certificate of probable cause to appeal or to order a
denial of the certificate. CAL. RULEs OF COURT, Rule 31(d).

2. 1976 Cal. Stat. ch. 1128, sec. 1, at 5044 (amending CAL. PENAL CODE § 1237.5). But
see People v. Holland, 23 Cal. 3d 77, 84 n.6, 151 Cal. Rptr. 625, 628 n.6 (1979) (propriety
of trial court's refusal to issue certificate of probable cause reviewable by petition for writ of
mandamus); People v. Woods, 84 Cal. App. 3d 149, 154, 148 Cal. Rptr. 312, 314 (1978) (no
certificate needed to appeal from municipal court); People v. Santos, 60 Cal. App. 3d 372,
378, 131 Cal. Rptr. 426, 430 (1976) (appellate court disposed of entire appeal on the merits
where defendant was denied a certificate of probable cause by the trial court and defendant
stated he was denied effective assistance of counsel in attempt to secure certificate of probable
cause); People v. Martinez, 46 Cal. App. 3d 736, 743, 120 Cal. Rptr. 362, 366 (1975) (trial
judge's order, in response to letter from defendant, requiring trial transcripts to be prepared
constituted constructive certification) clarified, reh'g denied 46 Cal. App. 3d 736, 121 Cal.
Rptr. 443 (1975). See generally B. WrrIcN, CALffOaNA CRIMINAL PROCEDURE §§ 639A-639G
(1963 & Supp. 1983) (explaining procedure and grounds for certificate of probable cause).
3. CAL. PENAL CODE § 1237.5. See People v. Everett, 186 Cal. App. 3d 274, 280 n.2,
230 Cal. Rptr. 3d 604, 607 n.2 (1986) (calling for legislative reconsideration of Penal Code
section 1237.5 since the statute was clearly unsuccessful in weeding out frivolous appeals).

Criminal Procedure; change of venue-costs
Penal Code § 1037 (amended); Welfare & Institutions Code §
1801.6 (new).
AB 3445 (Johnson); 1988 STAT. Ch. 235
Under existing law, a county that orders a change of venue in a
Selected 1988 CaliforniaLegislation
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criminal action must pay all costs' incurred by the new county in
prosecuting the case.2 With the enactment of Chapter 235, the auditor
of the county of origin may directly challenge the imposition of
this payment of costs
costs.' Additionally, Chapter 235 expands
4
cases.
Authority
Youth
to
procedure
ASA
1. See CAL. PENAL CODE § 1037(c) (reimbursable costs include all reasonable and necessary
costs which would not otherwise have been incurred), 1037(a) (costs include: transfer, preparation and trial of the action, guarding, keeping and transportation of the prisoner, any appeal
or other proceeding relating to the action and execution of the sentence), 1037(d) (the trial
court may approve any cost as reasonable and necessary under this section). See also id. §
1037(b) (procedure for reimbursement of court costs from county of origin).
2. CAL. PENAL CODE § 1037(a). See generally id. §§ 1033. 1034 (grounds for change of
venue); 4750 (counties are reimbursed by the state for certain costs related to crimes committed
at state prisons and certain procedures concerning prisoners); CAL. GOV'T. CODE § 15202
(reimbursement for cost of a murder trial).
3. CAL. PENAL CODE § 1037(d). Ten days written notice must be given to the auditor of
the county of origin and the auditor's failure to appear to contest the imposition of costs will
preclude any other suit challenging the imposition of costs. Id.
4. CAL. WELF. & INST. CODE § 1801.6 (applicability of procedure to Youth Authority
cases).

Criminal Procedure; conditions for release-oral or written
promises to appear
Penal Code §§ 827.1, 853.7, 853.8, 1318 (amended).
AB 4282 (Bronzan); 1988 Stat. Ch. 403
Sponsor: Attorney General's Office
Support: California District Attorneys Association; Los Angeles
County District Attorney's Office
Existing law provides that any person detained on a misdemeanor
arrest warrant may be released from custody on their own recognizance (OR), and avoid physical arrest if they sign a written promise
to appear.' Under Chapter 403, any person released on OR who fails
1. See Id. § 827.1 (a)-(k) (a person designated on a misdemeanor arrest warrant may be
granted an OR). See id. §§ 853.8 (within 20 days a magistrate must issue an arrest warrant
for any person who violates a promise to appear in court), 1318 (the OR release must state
the defendant: (1) Will appear at any time and place ordered by the court; (2) will not leave
the state; (3) will waive extradition; and (4) is informed of the consequences of a violation).
But see id. § 827.1 (conditions under which OR releases are not permitted). See generally Van
Atta v. Scott, 27 Cal. 3d 424, 438, 210 P.2d 210, 216, 166 Cal. Rptr. 149, 155 (1980) (before
granting an OR release the court must consider: (1) The defendant's ties to the community;
(2) the defendant's record of appearance; and (3) the severity of the sentence); People v.
McCaughey 261 Cal. App. 2d 131, 136, 67 Cal. Rptr. 683, 686 (1968) (a person released on
his own recognizance is subject to restraints similar to that of a person on bail).

Pacific Law Journal / Vol. 20

Criminal Procedure
to appear after receiving a continuance will be guilty of a misde-

meanor, and a magistrate must order a warrant for the person's
2
arrest within twenty days.

JAH
2. PENAL CODE §§ 853.7, 853.8. See id. § 1318(a)(2) (an own recognizance release form
is required to include the defendant's promise to obey reasonable court or magistrate imposed
conditions).

Criminal Procedure; controlled substance offenses-forfeiture
proceedings
Health and Safety Code §§ 11470, 11473.1, 11488, 11488.4, 11488.5,
11509 (repealed);*

§ 11470.3 (new); §§ 11470, 11473, 11473.2, 11473.3, 11488, 11488.4,
11488.5, 11488.6, 11489 (amended).

AB 4162 (Katz); 1988 STAT. Ch. 1492
SB 1475 (Mello); 1988 STAT. Ch. 1358
Existing law authorizes the forfeiture of specified property' that
* 1988 Cal. Stat. Ch. 1492, sec. 2, at
- (repealing CAL. HEALTH & SAFETY CODE §
11470 as amended by 1987 STAT. ch. 1174, see. 8, at _
). Id. sec. 4, at
- (repealing
CAL. HEALTH & SAFETY CODE § 11473.1 as amended by 1983 STAT. ch. 948, sec. 3, at 340708). Id. sec. 8, at (repealing CAL. HEALTH & SAFETY CODE § 11488 as added by 1986
STAT. ch. 1044, sec 26.7, at _.).
Id. see. 10, at - (repealing CAL. HEALTH & SAFETY
CODE § 11488.4 as added by 1987 STAT. ch. 924, sec. 5, at _.). Id. sec. 12, at
(repealing CAL. HEALTH & SAFETY CODE § 11488.5 as added by 1987 STAT. ch. 924, sec. 7, at
1. See CAL. HEALTH & SAFETY CODE § 11470(a)-(g) (listing of realty and personalty
subject to forfeiture). Existing law allows an exemption for property used as a family residence
or other lawful purpose, if owned by two or more persons, one of whom has no knowledge
of the unlawful use, when the owner is convicted of a violation of Health and Safety Code
sections 11366, 11366.5, or 11366.6. Id. § 11470(g). Chapter 1492 allows an exemption not to
exceed $100,000 for real property used as a family residence and which is owned by two or
more persons, subject to forfeiture for a violation of Health and Safety Code sections 11366,
11366.5, 11366.6, or 11379.6, whether or not the violation is charged. Id. Existing law allows
an exemption for a vehicle that may be driven with a class 3 or 4 license, if a person other
than the defendant has a community property interest in the vehicle and the vehicle is the
only class 3 or 4 vehicle available to the defendant's immediate family. Id. § 11470(e). Chapter
1492 allows an exemption, not to exceed $10,000, for any class 3 or 4 vehicle that is a
community property asset of a registered owner whose conduct did not make the vehicle
subject to forfeiture, and that is the sole vehicle available to the registered owner's immediate
family. Id. Chapter 1492 does not allow either exemption to apply if the trier of fact finds
the person claiming the exemption knew or should have known of the unlawful use of the
property. Id. § 11470(e), (g). Chapter 1492 also provides that real property, airplanes, boats,
and vehicles used or intended to be used as containers are not subject to forfeiture. Id. §
11470(c). Chapter 1492 lowers the weight requirement to 7.125 grams or more of either heroin
or cocaine base from 14.25 grams, and to 14.25 grams or more of a substance containing a
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has been acquired in or is traceable to certain illegal transactions
involving controlled substances. 2 The transaction, exchange, violation,
or other conduct subjecting the property to forfeiture must occur
within five years of the seizure, filing of the petition, or issuance of

the order for forfeiture, whichever occurs first.' Under existing law,
any peace officer may seize any item subject to forfeiture after
making or attempting to make an arrest for these specified illegal
transactions. 4 Chapter 1492 allows the seizure to occur incidentally

or subsequently to the making of an arrest or attempt to arrest. 5
Chapter 1492 requires the district attorney or attorney general to file
a petition of forfeiture with the superior court where the property
was seized 6 or located. 7 Under Chapter 1492, a claimant must wait
ten days after filing the petition" before moving the court for the
Schedule II controlled substance from 28.5 grams, for forfeiture of the interest of a registered
owner in a boat, airplane, or any vehicle used to facilitate the sale or possession for sale of
certain controlled substances. Id. § 11470(e). See also 21 U.S.C. § 853(a)-(b) (listing property
subject to federal criminal forfeiture).
2. CAL. HEaLTH & SA'ETY CODE § 11470(f),(g). Under Health and Safety Code section
11470, subsections (f) and (g), specified controlled substance offenses are: Manufacture, sale,
possession for sale, offer for sale, offer to manufacture, or conspiracy to commit a violation
of Health and Safety Code sections 11351 (possession or purchase of designated controlled
substances), 11351.5 (possession of cocaine base for sale), 11352 (transporting, selling, administering, or giving away designated controlled substances), 11355 (selling or furnishing substance,
falsely represented to be controlled substances), 11359 (possession of marijuana for sale), 11360
(transporting, selling, or giving away marijuana), 11378 (possession of controlled substance,
for sale), 11378.5 (possession of phencyclidine, or analogs, or precursors of phencyclidine),
11379 (transporting, selling, or giving away specified controlled substances), 11379.5 (transporting, selling, or giving away phencyclidine or any of its analogs), 11379.6 (manufacturing,
compounding, converting, or producing a controlled substance), 11382 (selling or furnishing
substances falsely represented to be controlled substances), or Penal Code section 182 (conspiracy). Id. Under Chapter 1358, property owned or in the possession of minors is subject
to forfeiture proceedings, but the forfeiture hearing may not be held in juvenile court. Id. .4
11470.3(a)-(c). If a petition alleging a minor is a ward of the juvenile court under Welfare
and Institutions Code section 602 is pending during the forfeiture hearing, the forfeiture
hearing must be continued until the adjudication of the petition. Id. § 11470.3(c).
3. Id. § 11470(f).
4. Id. § 11488(a) (the offense must involve manufacture, sale, purchase for sale, possession for sale, offer to manufacture for sale, or conspiracy to commit one of the specified
offenses).
5. Id.
6. Actual physical seizure of assets is not necessary, and protective orders may be issued
for any asset. Id. § 11488.4(b).
7. Id. § 11488.4(a) (when the property is not automatically forfeitable or subject to
destruction). The attorney general, district attorney, or law enforcement agency must investigate
right, title, interest, or lien of record for boats, vehicles, and airplanes. Id. § 11488.4(d). Upon
declaration or judgment of forfeiture, vehicles, boats, and airplanes are placed in the name
of the law enforcement agency that seized the property for use in their law enforcement
program. Id. § 11473.2. The forfeiture hearing will be conducted according to Code of Civil
Procedure sections 600-630 for jury trials and sections 631-636 for non-jury trials. Id. §
11488.5(e). Chapter 1492 allows the attorney general or the district attorney to order forfeiture
of personal property up to $100,000. Id. § 11488.4(j).
8. Id. § 11488.4(a) (criteria for filing petition of forfeiture within one year of seizure or
filing). See People v. Superior Court (Clements), 200 Cal. App. 3d 491, 497, 246 Cal. Rptr.
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return of the property.9 The motion may be based on the grounds
that: (1) There is no probable cause to believe the property is subject

to forfeiture; (2) the property is not automatically forfeitable; or (3)
the property is not subject to court order of forfeiture or otherwise

subject to destruction.10 Any person claiming an interest in the seized
property must file a verified claim with the court stating the interest
claimed in the property. An endorsed copy of the claim must be

or district attorney
served by the claimant on the attorney general
12
within ten days of the filing of the claim.

Under existing law, all rights, title, and interest in personal property
and cash or negotiable instruments worth over twenty-five thousand
dollars vests in the government upon commission of the act giving
rise to forfeiture. 3 Chapter 1492 deletes the minimum value requirement and provides that vesting occurs in all property subject to4

forfeiture upon commission of the act giving rise to forfeiture.

Under existing law, when forfeiture is contested, the government has

the burden of proving beyond a reasonable doubt that the property
sought was used or intended to be used to facilitate a specified

offense.' 5 Chapter 1492 provides that when a petition of forfeiture
is filed

6

and the petition is contested,

7

the government must only

122, at 125-126, (1988) (interpreting the intent behind the California forfeiture statutes to be
alignment with federal forfeiture statutes). Compare CAL. HEALTH & SAFETY CODE §§ 11470,
11488, 11488.4, 11488.5 (in personam proceedings) with The Comprehensive Drug Abuse
Prevention Act of 1970 § 511 (21 U.S.C. § 881) (federal in rem actions). See generally U.S.
v. Nichols, 841 F.2d 1485 (10th Cir. 1988) (describing the legislative intent behind the federal
statutes and the two kinds of forfeiture statutes: in rem and in personam).
9. CAL. HEALTH & SAFETY CODE § 11488.4(g)(1).
10. Id. (the showing of probable cause may be by evidence, prior judicial testimony,
deposition, affidavit, or declaration).
11. Id. § 11488.5(a)(1) (the claim must be filed within 30 days of the first notice of seizure
or within 10 days of actual notice).
12. Id. Existing law requires a verified copy be served by the claimant on the attorney
general or district attorney. Id. § 11488.5(a)(1).
13. Id. § 11470(h). Upon a final judgment of forfeiture or by declaration of forfeiture
issued by the attorney general, items subject to forfeiture, except those falling under Health
and Safety Code section 11470, subsections (b)-(d), can be used by the law enforcement agency.
Id. § 11473.3.
14. Id. § 11470(h). The claims of third parties whose interests arose prior to the seizure
or filing of forfeiture, whichever occurs first, must not be defeated by the vesting rule. Id.
15. Id. § 11488.4(i)(1) (requiring proof beyond a reasonable doubt that property sought
was used or intended to be used to facilitate a violation of Health and Safety Code section
11470, subsection (f) or (g)). In the case of property of not less than $25,000, except cash or
cash equivalents, proof beyond a reasonable doubt the property meets the criteria for forfeiture.
Id. § 11488.4(i)(2).
16. Id. § l1488.4(a)-(f) (description of circumstances and process for petition).
17. A defendant pleading not guilty or nolo contendere and claiming an interest in the
property must move for return of the property under Penal Code section 1538.5 on the
grounds that no probable cause exists for the property to be subject to forfeiture. Id. §
11488.4(g)(2). The court must order the property returned to the owner if no probable cause
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show probable cause that the property is subject to forfeiture. 1
Existing law requires a conviction for an underlying or related
criminal action before a judgment of forfeiture can be issued. 9
Chapter 1492 does not require a conviction for the underlying or
related offense which made the property subject to forfeiture as a
20
condition to a forfeiture judgment.
Under existing law, upon conviction of the owner or defendant
for the offense most seizures must be ordered destroyed by the
court. 21 Chapter 1492 exempts books, computers, records, research
products and materials, 22 and property used as a containerz- from
24
destruction .
ESM
is shown, unless the property is otherwise lawfully held. Id. Any person who claims an interest
in the property, or to whom the property was assigned prior to the seizure or notice of
pending forfeiture, must file a verified claim within 30 days from the first publication of the
notice of seizure, or within 10 days of actual notice. Id. § 11488.5(a)(1)-(2). The person must
serve the attorney general or district attorney with an endorsed copy of the verified claim
within ten days of the filing of the claim, and the issue will be adjudicated at the forfeiture
hearing. Id.
18. Id. § 11488.4(g). The court or jury must make a finding that the person claiming an
interest knew or should have known of facts which made the property subject to forfeiture or
the interest in the property must be returned. Id. § 11488.5(f).
19. Id. § 11488.4(i)(3) (the offense must occur within five years of the seizure or five
years of notification of intention to seek forfeiture). Existing law requires a conviction in an
underlying or related criminal action for forfeiture of interests in boats, airplanes, vehicles, or
real property. Id. § 11488.4(i)(3). Existing law requires the government to prove by clear and
convincing evidence that cash or cash equivalents of more than $25,000 are subject to forfeiture
and does not require a conviction in an underlying or related criminal offense for forfeiture.
Id. § 11488.4(i)(4).
20. Id. § 11488.4(i) (provided the offense occurred within five years of the seizure or
within five years of the notification of intent to seek forfeiture). Property declared forfeited
is forfeited to the state and disposed of according to Health and Safety Code section 11489.
Id. § 11488.5(b),(f) (the government must still prove a prima facie case for a default judgment).
21. Id. § 11473. Vehicles, boats, airplanes, monies, negotiable instruments, securities or
other things of value as listed in section 11470 subdivisions (e) and (f) are exceptions to
destruction. Id.
22. Id. § 11470(d) (including formulas, microfilm, tapes, data, computer programs, and
software).
23. Except real property, a boat, airplane, or vehicle. Id. § 11470(c).
24. Id. § 11473.

Pacific Law Journal / Vol. 20

Criminal Procedure

Criminal Procedure; crimes-restraining orders.
Penal Code § 136.2 (amended).
AB 3709 (Polanco); 1988 STAT. Ch. 182
(Effective June 15, 1988)
Sponsor: Los Angeles City Attorney's Office
Support: Los Angeles City Council; Attorney General's Office;
Women Lawyers Association of Los Angeles
Under existing law, any criminal court may issue a restraining
order' against the defendant or any other person upon a showing of
4
3
2
good cause that intimidation or dissuasion of a victim or witness

has or will occur. 5 Chapter 182 expands the criminal court's jurisdiction to issue restraining orders to protect victims of violent crimes
from harassment, annoyance, or threats or acts of violence by the
6
defendant.
JAH
1. See CAL. PENAL CODE § 136.2. The court may order: (1) The defendant or any person
entering the court room not to intimidate any victim or witness; (2) the defendant or any
person not to communicate with the witness or victim; or (3) protection to be provided by a
law enforcement agency. Id.
2. Id. § 139(b) (dissuasion means a credible threat, with intent and apparent ability to
carry out the threat, that causes a reasonable fear). See People v. Ford, 145 Cal. App. 3d
985, 990, 193 Cal. Rptr. 684, 686 (1983) ("You punk ... we'll get you, you've got kids" is
sufficient to be dissuasion); In re Johnson, 119 Cal. App. 57, 58, 5 P.2d 938, 938 (1931)
(offering to give money constitutes dissuading a witness). See also Review of Selected 1980
California Legislation, 12 PAC. L.J., 235, 327 (1981) (witness intimidation); 3 B. WrrXN
CALiFoRMA EVIDENCE §§ 1024-1028 (3d ed. 1987) (intimidating witnesses, orders and protection).
3. CAL. PENAL CODE § 136(3) (definition of a victim).
4. Id. § 136(2) (definition of a witness).
5. Id. § 136.2. See 1986 Cal. Stat. ch. 1183, sec. 1, at -(enacting CAL. PENAL CODE
§ 13710) (the legislature intended courts to issue protective restraining orders in domestic
violence cases under Penal Code section 136.2). Cf. CAL. CIV. PRoc. CODE §§ 545-548 (a civil
court restraint order requires a hearing with a showing of good cause, notice, and is for a
limited duration). See generally D. Quinn, Ex ParteProtection Orders: Is Due Process Locked
Out?, 58 TEMP. L.Q. 755, 843-872 (1985) (examination of legislation on domestic violence);
Review of Selected 1987 California Legislation, 19 PAC. L.J. 427, 528-529 (1987) (emergency
restraining orders may be issued orally by a judge, referee, or commissioner even when the
superior court is not in session).

6.

CAL. PENAL CODE

§ 136.2.
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Criminal Procedure; filing pleadings electronically
Penal Code § 959.1 (new).
AB 3864 (Frazee); 1988 STAT. Ch. 516

Sponsor: County of San Diego
Support: Association of Municipal Court Clerks; Contra Costa
County Board of Supervisors; Municipal Court Judges Association
of Los Angeles
Under existing law, criminal actions are commenced by filing a
written accusatory pleading under oath.' Chapter 516 provides for
the electronic filing 2 and subsequent transmission of accusatory
pleadings3 to a magistrate or court having the authority to receive
electronic pleadings . 4 Unlike traditional pleadings, electronically
transmitted pleadings are exempt, under specified conditions,' from
the requirement that a natural person subscribe pleadings.' Finally,
Chapter 516 allows for electronic filing of notices of parking viola7
tions and notices to appear.
ALK
1. CAL. PENAL CODE § 959(3). See id. §§ 737 (prosecution of public offenses triable in
superior court begins by information or indictment), 740 (all public offenses triable in inferior
courts must be prosecuted by written complaint signed and sworn by the complainant), 806
(proceedings before magistrate must be commenced by written complaint), 949 (first pleading
by people in superior court is indictment, information, accusation or complaint). See also id.
§ 691(4) (definition of accusatory pleading). See generally id. §§ 940-973 ("The Pleadings").
2. Electronic filing means filing a complaint in the form of computer data %,hichis then
transmitted, via a computer network, to a magistrate or court having authority and the facilities
to receive the data. Telephone conversation with Frederick Lear, Court Administrator, El
Cajon Municipal Court (July 27, 1988) (notes on file at the Pacific Law Journal). According
to Mr. Lear, under Vehicle Code section 4058(a), courts are printing formal complaints on
thousands of cases each year but only approximately 5c0 of those complaints are actually
served. Id. Chapter 516 will save money for counties with county-wide computer networks,
such as San Diego County, by eliminating the wasteful use of time and paper neces',ary to
generate traditional complaints, the great majority of which will never be served. Id.
3. CAL. PENAL CODE § 959.1(b) (accusatory pleadings include complaint, information,
indictment, and any citation or notice to appear, issued on a form approved by the Judicial
Council). See generally 4A CAL. FoRMS OF PLEADING AND PRACTICE 77-137 (accusatory
pleadings).
4. CAL. PENAL CODE § 959.1(a). A magistrate or court is authorized to receive the
pleading if the pleading is issued in the name of the prosecutor or law enforcement agency
issuing citations for misdemeanors, filing complaints after citation, or issuing notices of parking
violations; and the court or magistrate has the facility to store and reproduce the pleading.
Id. §§ 959.1(c)(l)-(3). The pleading is deemed filed when received by the magistrate or court.
Id. § 959.1(c)(3).
5. The pleading or any part must be sworn to before an officer entitled to administer
oaths and the electronic form must indicate the sworn parts of the pleading as well as the
name of the officer who administered the oath. Id. § 959.1(c)(3).
6. Id. § 959.1(c).
7. Id. § 959.1(c)(4). The notice of parking violation must be issued and prosecuted
pursuant to Vehicle Code sections 40200-40230, the court must have the facility to electronically
store and produce the data, and the issuing agency must be able to reproduce the notice of
parking violation in physical form. Id. § 959.1(c)(4)(A)-(C).
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Criminal Procedure; firearms
Penal Code §§ 12021.5, 12077, 12079, 12306 (repealed); 12077,
12081, 12082, 12100, 12101, 12553 (new); 140, 1203.4a, 12021.1,
12072, 12073, 12080, 12305 (amended).
Public Contract Code § 10334 (amended).
AB 1540 (Klehs); 1988 STAT. Ch. 163
AB 2768 (Waters); 1988 STAT. Ch. 1386
AB 3625 (Zeltner); 1988 STAT. Ch. 1394
AB 3707 (Klehs); 1988 STAT. Ch. 1180
Existing law regulates the sale and use of various dangerous
weapons.' Chapter 163 provides that the definition of a pistol,
revolver, or firearm capable of being concealed on the person includes

any device capable of being used as a weapon and has a barrel less
then 16 inches in length. 2 Chapter 163 also specifies that restrictions
on the sale, transfer, lease or delivery of pistols, revolvers, or other
firearms capable of being concealed on the person do not apply to
persons identified as full-time peace officers, provided the peace

officers are authorized to carry firearms in the performance of their
duties. 3
Chapter 1180 prohibits a person from leasing any pistol, revolver,
or other firearm capable of being concealed on the person unless the
person has been issued a license. 4 Chapter 1180 exempts from this
prohibition the infrequent5 lease of any pistol, revolver or other
1. CAL. PENAL CODE §§ 12000-12095 (Dangerous Weapons Control Act). See generally,
Muscio, Gun Registration: Will It Help? II SANTA CLARA LA-wYER 401 (1971) (discussing the
constitutionality and purpose of gun registration and the problems involved in gun control);
Horowitz, Reflections on Gun Control, 52 L.A.B.J. 208 (1976) (problems with guns and gun
control laws in our society).
2. CAL. PENAL CODE § 12001. Prior law specified that a pistol, revolver, or firearm
capable of being concealed on the person has a barrel less than 12 inches in length. Id. The
definition of a pistol, revolver, or firearm capable of being concealed on the person does not
include an unloaded firearm defined as antique in Title 1 section 921(a)(16) of the United
States Code, or as a curio or relic in Title 27 section 178.11 of the Code of Federal Regulations
if the firearm was not designed or redesigned to fire rimfire or conventional center fire fixed
ammunition. Id. § 12001(d). A pistol, revolver, or firearm capable of being concealed on the
person includes a sawed-off shotgun. Id. § 12001(e).
3. Id. § 12078. The prohibitions also do not apply to authorized representatives of cities,
cities and counties, counties, or state or federal governments. Id. Identification of a peace
officer is defined as written certification from the head of the agency where the purchaser is
employed, identifying the purchaser as a peace officer who is authorized to carry firearms in
the performance of their duties. Id. The certificate must be delivered to the seller at the time
of purchase. Id.
4. Id. § 12070. A person violating this section will be guilty of a misdemeanor. Id.
Existing law already prohibits selling or transferring specified concealed weapons. Id.
5. Infrequent means occasional and without regularity. Id.

Selected 1988 CaliforniaLegislation

Criminal Procedure

firearm capable of being concealed on the person. 6 Chapter 1180
also prohibits any person, corporation, or dealer from selling, deliv-

ering, or transferring any firearm capable of being concealed on the
person to any party whom they have reason to believe to be a

member of any class described in sections 12021 or 12021.1 of the
California Penal Code, or sections 8100 or 8103 of the Welfare and
Institutions Code. 7 Chapter 1180 also prohibits any person licensed

as a retail dealer from selling, transferring or delivering any firearm
capable of being concealed on the person to any person under twenty-

one years of age.8 Chapter 1180 also prohibits a licensed dealer from
delivering a pistol, revolver, or other firearm capable of being con-

cealed on the person unless the firearm is securely wrapped or in a

locked container,9 and the purchaser presents clear evidence of their

identity or is personally known to the dealer.' 0 Delivery is also
prohibited when the dealer is notified that the purchaser is in a
prohibited class of persons as described in sections 12021 and 12021.1

of the California Penal Code or sections 8100 or 8103 of the Welfare
and Institutions Code." Chapter 1180 also specifies that if neither

party to a transaction involving a concealable firearm is a licensed
dealer, the parties must complete the transaction with a licensed
dealer acting as the intermediary. 2 Chapter 1180 also provides that
if neither party is licensed nor the parties do not wish to conduct
the transaction through a dealer, the parties must: (1) Know each
6. Id. The licensing authority of any city, or city and county must accept applications
for and may grant licenses permitting a person to sell pistols, revolvers, and other firearms
capable of being concealed on the person at retail. Id. § 12071(a). If a license is granted, it
will be in a form prescribed by the Attorney General and will be effective for not more than
a year. and will be subject to conditions the breach of which may result in forfeiture. Id. See
id. § 12071(a)(l)-(6) (conditions).
7. CAL. PENMA
CODE § 12072(a). See CAL. WELF. & INST. CODE §§ 8100 (no person who
is a mental patient in any hospital or institution, or on leave of absence from any hospital or
institution will own or possess a firearm), 8103 (no person who has been adjudicated to be a
danger to others as a result of mental disorder or illness or who has been adjudicated to be
a mentally disordered sex offender, will own or possess any firearm).
8. CAL. PENAL CODE § 12072(b). Chapter 1180 also prohibits a dealer from delivering a
firearm capable of being concealed on the person to any transferee before 15 days from the
date of the application for purchase. Id. § 12072(c)(1). Chapter 1180 also allows any party
licensed as a dealer to sell, transfer, or deliver a firearm that is not concealable without
waiting 15 days. Id. § 12081.
9. Id. § 12072(c)(2).
10. Id. § 12072(c).
11. Id. § 12072(c)(4).
12. Id. § 12082. See §§ 12073 (every person in the business of selling, leasing, or
transferring a concealable firearm must keep a register; this section does not apply to wholesale
dealers and their business transactions with retail dealers), 12076 (the purchaser of any
concealable firearm is required to list their legal name, address and date of birth on the
register of sale), 12077 (type of information included in register of sale).
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other personally;13(2) allow fifteen days from the date the agreement
is made until transfer to the purchaser; 14 and (3) ensure the firearm
is unloaded and securely wrapped or in a locked container.' 5
Chapter 1386 provides that no person or corporation will sell any
pistol, revolver, or other firearm capable of being concealed on the
person to any minor. 16 Chapter 1386 also stipulates that no person
or corporation will transfer possession of any pistol, revolver, or
other firearm capable of being concealed on the person to any minor
without the prior consent of a parent or guardian.' 7 Chapter 1386
also specifies that minors may not possess pistols, revolvers, firearms
capable of being concealed on the person, or live ammunition without
the written consent of a parent or guardian or unless accompanied
by a parent or guardian.' 8
Chapter 1394 provides that any person previously convicted of
any violent offense, 19 and who owns or has in his possession any
pistol, revolver, or other firearm capable of being concealed upon
the person is guilty of a public offense punishable by imprisonment
in the county jail or state prison for at least six months and not
20
more than one year.
KAB
13. Id. § 12072(e)(1).
14. Id. § 12072(e)(2).
15. Id. § 12072(e)(3).
16. Id. § 12100.
17. Id. Written consent must be presented to the person or corporation at the time of
transfer of possession of the weapon. Id. Every person who violates this section is guilty of
a misdemeanor. Id. 12100(c). Every person who violates this section for the second time will
be punished by imprisonment not exceeding one year. Id. Probation for a violation of this
section is prohibited except where the interests of justice are best served. Id.
18. Id. § 12101(a),(b). This section does not apply when the minor is travelling to or
from an organized lawful recreational or competitive shooting or hunting activity. Id. §
12101(b).
19. A violent offense includes any of the following: (1) Murder or voluntary manslaughter,
(2) mayhem, (3) rape, (4) sodomy by force, violence, duress, or threat of great bodily harm,
(5) oral copulation by force, violence, or threat of great bodily harm, (6) lewd acts on a child
under 14, (7) any felony punishable by death or life imprisonment, (8) attempted murder, (9)
assault with intent to commit rape or robbery, (10) assault with a deadly weapon on a police
officer, (11) arson, (12) exploding a destructive device with intent to injure or cause great
bodily injury, (13) robbery, (14) kidnapping, and (15) escape from a state prison by use of
force or violence. Id. § 12021.1(b).
20. Id. § 12021.1(a). Chapter 1394 also provides that the Department of Justice will
prepare a pamphlet that summarizes California firearms laws as they pertain to persons other
than law enforcement officers or members of the armed services. Id. § 12080. See also, id.
§§ 12022 (any person armed with a firearm in the commission or attempted commission of a
felony, in addition and consecutive to the punishment prescribed for the felony or attempted
felony for which he has been convicted, will be punished for one additional year unless the
arming was an element of the offense for which he was convicted), 12022.5(a) (any person
who uses a firearm in the commission or attempted commission of a felony will, upon
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conviction, in addition and consecutive to the punishment for the felony, be punished by an
additional prison term of two years unless the firearm is an element of the offense for which
he was convicted), 12022.5(b), 12022.55 (any person who discharges a firearm from a motor
vehicle and causes great bodily injury or death, and has previously been convictcd of a felony
or discharges the firearm in the process of committing a felony, will be punished, in addition
and consecutive to the punishment for the felony, for an additional term of five years).
Existing law specifies that anyone who carries a pistol, revolver, or other firearm capable of
being concealed on the person in a vehicle without having a license to carry the weapon will
be guilty of a misdemeanor, except if the person has previously been convicted of a felony,
then they will be gulity of a felony. Id. § 12025. Any person who carries concealed on their
person any pistol, revolver, or other firearm capable of being concealed on the person without
having a license to carry the firearm is guilty of a misdemeanor punishable by imprisonment
in the county jail not to exceed one year or a fine not to exceed $1000, or both. Id. §
12025(b). Any person previously convicted of a crime against the person, property, or drug
violation who carries a concealed firearm without a license is guilty of a public offense and
may 7e punished by imprisonment in a state prison or county jail not to exceed one year, or
any person previously convicted of a felony convicted of carrying a concealed firearm will be
guilty of a felony. Id. See also, § 12026 (section 12025 does not prohibit any citizen of the
U.S. over 18 years of age who is not within the excepted classes proscribed by Scction 12021
from owning, possessing or keeping in the residence or business any pistol, revolver, or firearm
capable of being concealed on the person; no permit or license to keep the firearm will be
required), § 12026.1 (section 12025 does not prohibit any U.S. citizen over 18 years of a~e
who is not within the excepted classes proscribed by section 12021 from transporting or carrying
any pistol, revolver, or other firearm capable of being concealed on the person provided the
firearm is secured in a locked container or in the trunk of a vehicle), 12021 (any person who
has been convicted of a felony, or who is addicted to the use of any narcotic drug, and who
owns or possesses any pistol, revolver, or firearm capable of being concealed on the person
is guilty of a public offense and will be punished by imprisonment in the state prison not
exceeding one year).

Criminal Procedure; indigent defendants-property liens
Penal Code § 987.8 (amended).
SB 2577 (Ellis); 1988 STAT. Ch. 871
Under existing law, an indigent criminal defendant has a right to
court-appointed counsel.' However, at the conclusion of criminal
proceedings the court may determine if the defendant has the present
ability to pay2 all or part of the cost of counsel and order the
defendant to pay according to his ability.3 Under Chapter 871, the
1. CAL. PENAL CODE § 987 (right to and necessity for counsel).
2. Id. § 987.8(g)(2) (definition of ability to pay). The court must consider the defendant",
present and discernable future financial positions, the likelihood of future employment, and
any other factors relevant to discerning the defendant's ability to reimburse the county. Id. ji
987.8(g)(2)(A)-(B). See id. § 987.8(g)(1) (definition of legal assistance).
3. CAL. PENAL CODE §§ 987, 987.8(b). Notice must be given to the defendant of the
possibility of a post trial hearing. Id. § 987.8(b). See generally B. WIT:IN, CALIFORNIA CIUMINAI
PROCEDURE §§ 370A (Supp. 1985) (discussing tests for indigency), 370C (discussing reimbursement for counsel's costs); CAL. PENAL CODE § 686 (statutory rights of the defendant in a
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court, after finding that the defendant is unable to afford counsel,
may hold either a hearing or order the defendant to appear personally
before a county officer for the purposes of determining whether the
defendant owns any property that4 the county may attach as payment
for the court-appointed counsel.
MEK
criminal action); People v. Amor, 12 Cal. 3d 20, 27, 523 P.2d 1173, 1175, 114 Cal. Rptr.
765, 769 (1974) (Penal Code section 987.8 does not place an unconstitutional burden on the
right to counsel).
4. CAL. PENAL CODE § 987.8(a). The court may impose a lien on attachable assets of
real or personal property not exempt by law. Id. The county has the right to enforce the lien
by way of attachment, except the county may not enforce the lien on a defendant's principal
place of residence pursuant to a writ of execution. Id.

Criminal Procedure; jury dismissal
Penal Code § 1164 (amended).
AB 2919 (Speier); 1988 STAT. Ch. 413
Sponsor: Attorney General's Office
Opposition: Los Angeles County Municipal Court Judges Association; California Attorneys for Criminal Justice
Under existing law, the jury will be discharged once the jury's

verdict has been recorded in full upon the minutes and the jurors
are in agreement with the verdict.' Chapter 413 requires the court to
verify on the record that the jury has reached a verdict or that the
jury has formally declared its inability to reach a verdict on all issues
before the court can discharge the jury. 2
JAH
I.

CAL. PENAL CODE §

1164.

2. Id. § 1164(b) (verdict on all issues includes, but is not limited to, the truth of prior
convictions in the same or a bifurcated proceedings). Cf. People v. Hendricks, 43 Cal. 3d
584, 598-99, 737 P.2d 1350, 1359, 238 Cal. Rptr. 66, 75 (1987) (the crucial issue is not whether
the release can be labeled a discharge but is whether the jury has left the court's control, since
the court loses jurisdiction once the jury has left the court's control); Salton Bay Marina, Inc.
v. Imperial Irrigation Dist., 172 Cal. App. 3d 914, 947, 218 Cal. Rptr. 839, 858 (1985) (a
discharge accompanied by loss of control over the jury will divest the court of the power to
reconvene the jury, whether or not there is a complete verdict); See generally, People v.
McNally, 107 Cal. App. 3d 387, 165 Cal. Rptr. 715 (1980) (discharge of a jury without a
verdict is the equivalent to an acquittal and bars a retrial).
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Criminal Procedure; mentally disordered and developmentally
disabled offenders-extradition
Penal Code §§ 1551.05, 1611 (new).
AB 608 (Zeltner); 1988 STAT. Ch. 74
Under existing law, a mentally disordered or developmentally
disabled' criminal offender may be placed on outpatient status.2
Existing law further authorizes the extradition of a person who left
the state charged with a crime or who is in violation of probation
or parole terms.3 With the enactment of Chapter 74, any criminal
offender on outpatient status who leaves the state without first
obtaining written approval from the court 4 is guilty of a misdemeanor.' Finally, Chapter 74 provides that any criminal offender on
outpatient status who leaves the state without obtaining the required
written approval, or who fails to return to the state on the date
specified by the court, is subject to extradition proceedings. 6
MEK
1. See id. § 1370.1 (developmental disability of defendant).
2. Id. § 1026.3. See id §§ 1600-1620 (outpatient status procedure for mentally disordered
and developmentally disabled offenders). See also id. §§ 1370.4 (conditions for order for
outpatient treatment); 1367-1375 (inquiry into the competence of the defendant before trial or
after conviction). See Generally CAL. PENAL CODE §§ 2972(d) (release of mentally disordered
person on outpatient status), 2960-2981 (disposition of mentally disordered prisoners upon
discharge).
3. Id. § 1548.1. See id. §§ 1547-1558 (proceedings against fugitives from justice). See
Uniform Criminal Extradition Act, 1S U.S.C. § 3182 (1948). But c.f. Pierce v. Greecy, 210
U.S. 387, 401 (1908) (no person may be lawfully removed from one state to another under
the extradition clause unless: (1) The person is charged in one state with treason, felony, or
other crime; (2) the person has fled from justice; and (3) a demand is made for delivery to
the state where the person is charged with crime). See generally U.S. CoNsr. art. IV, § 2, cl.
2 (extradition clause).
4. CAL. PENAL CODE § 1611(a). Written court approval must specify the dates the person
may leave and is required to return, and any other conditions the court deems necessary. Id.
Prior to granting written approval, the court must give notice to the prosecutor, defense
counsel, and the community program director. Id. Chapter 74 further authorizes the court to
conduct a hearing on the question of whether the person should be allowed to leave the state
and whether any conditions or limitations should be imposed. Id.
5. Id. § 1611(b). However, in any criminal proceeding, the defense of insanity may be
entered upon proof by a preponderance of the evidence that the defendant was incapable of
knowing or understanding the nature and quality of the act, and that the defendant was
incapable of distinguishing right from wrong at the time of the commission of the offense.
Id. § 25(b).
6. Id. § 1551.05(a). See id. § 1551.05(b)-(d) (application for extradition must be verified,
filed with the Secretary of State, and signed by the Governor).
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Criminal Procedure; parole-county of release
Penal Code §§ 679.03, 3058.8 (new); §§ 679.02, 3003, 3058.6

(amended).
SB 1476 (Mello); 1988
SB 2408 (Kopp); 1988

STAT.
STAT.

Ch. 137
Ch. 1367

Existing law provides that the Board of Prison Terms (Board) or
the Department of Corrections (Department) must release a parolee
to the county where the crime occurred, unless releasing the parolee
to another county would be in the best interests of the public and
the parolee.' Chapter 1367 prohibits the Board or Department from

releasing a parolee within twenty miles of the actual residence of a
victim or witness to a violent felony 2 whose life, safety, or well being

was found to need protection.3 In addition, Chapter 137 provides
that if an inmate is to be paroled, a victim 4 or a witness5 to a violent
offense6 has the right to be notified 7 of the date of the proposed

release, and in certain circumstances, of the community where the
parolee will reside. 8

ASA
1.
CAL. PENAL CODE § 3003(a),(b). The Board has jurisdiction if the inmate was sentenced
to an indeterminate term. Id. § 1168. The Department has jurisdiction if the inmate was
sentenced to a determinate term. Id. § 1170. See id. § 3003(b)(l)-(6) (factors to be considered
in releasing a parolee to another county). The Board may impose any proper conditions upon
an inmate's parole. Id. § 3053. A condition of probation will not be held invalid unless the
condition: (1) Has no relationship to the crime of which the offender was convicted; (2) relates
to conduct which is not in itself criminal; and (3) requires or forbids conduct which is not
related to future criminality. People v. Dominguez, 256 Cal. App. 2d 623, 627, 64 Cal. Rptr.
290, 293 (1967). A parolee remains a constructive prisoner in the legal custody of the state
prison authorities until discharged from parole. Prison Law Office v. Koenig, 186 Cal. App.
3d 560, 566, 233 Cal. Rptr. 590, 594 (1986).
2. A violent felony includes murder, voluntary manslaughter, mayhem, rape, sodomy or
oral copulation under specified circumstances, lewd acts on a child under 14, certain robberies,
or any other felony inflicting great bodily harm or involving the use of a firearm. CAL. PENAL
CODE § 667.5(c).
3. Id. § 3003(c). The finding must be made by the Board or Department. Id. Compare
id. (need to protect life, safety, or well-being of a victim or witness may prevent parole within
20 miles of that person) with id. § 3003(b)(1) (need to protect life or safety of a victim, the
parolee, a witness or any other person may prevent parole to county of commitment).
4. CAL. PENAL CODE § 679.03 (or the victim's next of kin).
5. The witness must have been threatened by the inmate following the arrest. Id.
6. A violent offense includes the violent felonies in Penal Code section 667.5(c), plus
arson, kidnapping, hostage taking, escapes, crimes using explosives or deadly weapons, and
certain assaults and attempted crimes. Id. § 12021.1(b).
7. The probation department must notify the witnesses and victims of their right to be
informed of the inmate's proposed release. Id. § 679.03. If the witness or victim requests, the
Board or Department must notify them of the release. Id. § 3058.8.
8. Id. The community of residence will be disclosed if the residence is either in the
county of the victim's residence or within 25 miles of the actual residence of the person
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requesting notification. Id. § 3058.8. The requesting party has the responsibility of keeping
the Department or Board informed of any address changes. Id.

Criminal Procedure; parole-violent felony
Penal Code § 3001 (amended).
SB 1204 (McCorquodale); 1988 STAT. Ch. 1357

(Effective September 25, 1988).
Existing law provides that the Board of Prison Terms (Board)'
must, within thirty days, discharge specific state prison inmates2 who
have been on parole for one year, 3 unless the Board for good cause'
determines the person must remain on parole. 5 Under Chapter 1357,
a parolee who had committed a violent felony6 must be on parole
for two years before the Board may determine whether the parolee
7
is eligible for discharge.
JAH
1. CAL. PENAL CODE § 5075 (composition of Board of Prison Terms).
2. See Id. § 3000(a) (state prison inmates are persons who have served a term of one
year and one day, or a term pursuant to Penal Code section 1170).
3. Id. § 3000 (the legislature, to insure public safety, ordered that all state prison inmates
eligible for release must participate in a parole program). See generally J. Byrne, The Control
Controversy, 50 FED. PROBATION 4 (1979) (examination of probation supervision programs).
4. 15 CAL. CODE REOS. § 2535 (1988) (defining the discharge review and the factors
tending to show good cause to retain the parolee which include: (I) The commitment offense;
(2) institutional adjustment; (3) parole adjustment; (4) placement returns; and (5) supervision
needed).
5. CAL. PENAL CODE § 3001(a). Penal Code section 3001 does not require a parolee to
be automatically discharged at the end of the year; instead, the parole is terminated only upon
a discharge by the board or successful completion of the assigned parole period. In re Welsh,
190 Cal. App. 3d 407, 411, 235 Cal. Rptr. 470, 472 (1987). The Board has the authority under
section 3001 to set parole for up to three years. Id. at 411, 235 Cal. Rptr. at 472. See generall,
B. WrMoN, CALIFORNIA CRIES §§ 1091-1091H (Supp. 1985) (defining parole under determinate
sentencing).
6. CAL. PENAL CODE § 667.5(c) (definition of a violent felony).
7. Id. § 3001(a). See id. §§ 3001(a) (the Department of Corrections is authorized to
make recommendations to the board concerning the discharge of a parolee); 3001(b) (the
Board's determination must be recorded and a copy given to the parolee); 3001(c) (if retained
on parol, a parolee is entitled to a review each year); 3001(d) (Chapter 1357 must be applied
prospectively and effects only inmates eligible for parole after September 25, 1988). See
generally R. Carmen and J. Vaughn, Legal Issues in the Use of Electronic Surveillance in
Probation, 50 FED. PROBATION 60 (1979) (using electronic devises to monitor parolees).
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Criminal Procedure; pornography-definitions
Penal Code §§ 311, 311.2, 313, 313.1 (amended).
AB 3568 (Polanco); 1988 STAT. Ch. 1392
Sponsor: County of Los Angeles
Support: Los Angeles County Board of Supervisors; Los Angeles
County District Attorney; Hollywood Neighborhood Action Group;
Committee on Moral Concerns

Prior law defined "obscene matter" as matter which taken as a
whole and applying contemporary statewide standards: (1) Appeals
predominately to the average person's prurient interest;' (2) goes
substantially beyond customary limits of candor in description or
representation of matter; 2 and (3) lacks significant literary, artistic,
3
political, educational, or scientific value.

Chapter 1392 instead defines "obscene matter" as matter which
taken as a whole and applying contemporary statewide standards: (1)
Appeals to the average person's prurient interest; 4 (2) depicts or
describes sexual conduct in a patently offensive way; 5 and (3) lacks
serious literary, artistic, political, or scientific value. 6 Chapter 1392
additionally redefines "obscene live conduct" and "harmful matter"
7
to incorporate the new obscene matter definition.
Chapter 1392 further clarifies the definition of "matter" by indicating that matter includes live or recorded telephone messages that
are part of a commercial transaction.8 Existing law provides that a
1. 1986 Cal. Stat. ch. 51, sec. 2, at - (amending CAL. PENAL CODE § 311).
2. Id.
3. Id. See generally Review of Selected 1986 California Legislation, 18 PAC. L.J. 577,
586-88 (1987) (analysis of amendment to California Penal Code section 311).
4. CAL. PENAL CODE § 311(a). Prurient interest was defined by prior law as a shameful
or morbid interest in nudity, sex, or excretion. 1986 Cal. Stat. ch. 51, sec. 2, at - (amending
CAL. PENAL CODE § 311). Chapter 1392 deletes the definition of prurient interest. See CAL.
PENAL CODE § 311(a). See generally Brockett v. Spokane Arcades, Inc., 472 U.S. 491, 505 &
n. 13 (1985) (a statute without a definition of "prurient" is valid).
5. CAL. PENAL CODE § 311(a).
6. Id. Chapter 1392 language parallels the obscenity definition outlined by the United
States Supreme Court. See Miller v. California, 413 U.S. 15, 24 (1973). Chapter 1392 provides
that a factor that can be considered in determining whether matter lacks serious value is
whether a defendant knew that the matter depicts persons under the age of 16 years engaged
in sexual conduct. CAL. PENAL CODE § 311(a)(3). Prior law provided that this factor could be
considered in making a determination as to whether matter goes substantially beyond customary
limits of candor. 1986 Cal. Stat. ch. 51, sec. 2, at - (amending CAL. PENAL CODE § 311).
See generally CAL. PENAL CODE § 311 (Vest 1988) (providing references to comparative laws
in other states). B. WrxiN, SutBiuy OF CALiFoRmA LAv, ConstitutionalLaw § 188 (8th ed.
1974 & Supp. 1984) (summarizing the Miller test).
7. Compare CAL. PENAL CODE § 311(g) (obscene live conduct defined) and id. § 313(a)
(harmful matter defined) with id. § 311(a) (obscene matter defined).
8. Id. § 311(b).
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person who distributes harmful matter to a minor is guilty of a
misdemeanor. 9 Chapter 1392 specifies that distribution of live or
recorded telephone messages is covered by this section. 0
CwS
9. Id. § 313.1(a).
10. Id. But see id. § 311.2(g) (telephone corporations that carry or transmit obscene
matter are exempt from violations described in this chapter).

Criminal Procedure; probation-drug convictions
Penal Code § 1203.076 (new).
AB 2418 (Clute); 1988 STAT. Ch. 1244
Under existing law, probation will not be granted to a person
convicted of specified controlled substance violations.' Chapter 1244
specifies that any person convicted of transporting, selling, or giving
away: (1) Cocaine; (2) cocaine hydrochloride; (3) heroin; 2 (4) phen-

cyclidine (PCP); or (5) any analog or precursors of PCP3 and granted
probation, must, as a condition of probation, serve at least 180 days
4
in the county jail.
ASA
1. CAL. PENAL CODE §§ 1203.07, 1203.073 (specified violations include: (1) Violations
involving 14.25 grams or more of heroin or phencyclidine (PCP); (2) the use of minors as
agents in the production or sale of hallucinogenic substances, specified stimulants, depressants,
and immediate precursors; and (3) specified felony violations involving 28.5 grams or more of
cocaine or methamphetamine, or 14.25 grams or more of cocaine base). See People v. Presley,
172 Cal. App. 3d 1001, 1004-05, 220 Cal. Rptr. 1, 2 (1985) (providing that prohibition against
probation for defendants convicted for sale of PCP is not cruel and unusual punishment).
2. See Cal. Health & Safety Code § 11352 (prohibiting transporting, importing, selling,
furnishing, administering, or giving away, or attempting to import or transport specified
controlled substances).
3. See id § 11379.5 (prohibiting transporting, importing, furnishing, administering, or
giving away, or attempting to transport or import PCP or analogs or precursors of PCP).
4. CAL. PENAL. CODE § 1203.076. The court may excuse the defendant from spending
time in jail only in an unusual case when the interests of justice are best served, and the court
must specify on the record and enter into the minutes the circumstances. Id. See Bosco v.
Justice Court, 77 Cal. App. 3d 179, 190, 143 Cal. Rptr. 468, 475 (1978), Smith v. Municipal
Court, 78 Cal. App. 3d 592, 600-01, 144 Cal. Rptr. 504, 509 (1978) (mandatory 90 day
sentence for being under the influence of specified controlled substances did not constitute
cruel and unusual punishment or deny equal protection).
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Criminal Procedure; probation-payment of costs
Penal Code § 1203.1b (amended).
AB 2983 (La Follette); 1988 STAT. Ch. 1430
Under existing law, the court may, after granting probation and
holding a hearing to determine the ability of a defendant to reimburse
all or part of the reasonable costs of probation,' set the amount and

manner of reimbursement. 2 Chapter 1430, enacted in apparent response to People v. Bennett,3 allows the court to order a probation

the amount and
officer, with the defendant's consent, to determine
4
manner of reimbursement of probation costs.

ASA
1. The reasonable costs can not exceed the amount determined to be the actual average
cost of the services and of probation. CAL. PENAL CODE § 1203.lb(a). Costs of probation may
also include the cost of conducting the presentence investigation and preparing the presentence
report. Id.
2. Id. This section only applies to those counties that elect to be subject to it. Id. §
1203.lb(e). See id. § 1203.lb(b) (factors to be considered include the defendant's present and
reasonably discernable future financial position, the likelihood that defendant will be able to
obtain employment within a six-month period from the date of the hearing, and any other
factors which may bear on the defendant's financial capability to reimburse the county).
3. 196 Cal. App. 3d 1054, 242 Cal. Rptr. 380 (1987). California Penal Code section
1203.1b did not permit a court to delegate the determination of the costs of probationary
services to a probation officer and defendant's payment of probation costs could not be made
a condition of probation. Id. at 1056, 242 Cal. Rptr. at 381. See People v. Wilson, 130 Cal.
App. 3d 264, 269, 181 Cal. Rptr. 658, 660 (1982) (under California Penal Code section
1203.1b, the court bears the responsibility to conduct personally the hearings and render the
judgment).
4. CAL. PENAL CODE § 1203.lb(a) (the amount fixed by the probation officer may not
exceed the maximum amount set by the court). Compare id. (Chapter 1430 makes no provision
for a probationer to appeal the probation officer's decisions) with id. § 1203.1k (a court may
order, with the defendant's consent, a probationary officer to set the amount and manner of
restitution to be paid by the defendant to a victim of crime, but the defendant may appeal the
probation officer's determinations). See generally Review of Selected 1987 CaliforniaLegislation, 19 PAC. L.J. 427, 570 (1980) (probation officer's role in determining restitution).
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Criniina Procedure; restitution-plea bargaining
Penal Code § 1192.3 (new).
AB 3907 (Eastin); 1988 STAT. Ch. 287
Support: City of Newark; Los Angeles County Municipal Court
Judges Association; California Public Defenders Association;
Alameda County Chief of Police and Sheriffs Association; City
of Union City; Alameda County District Attorney's Office; Santa
Clara County Sheriff; California Victim and Witness Coordinating
Counsel; Sonny von Bulow National Victim Advocacy Center
Under existing law, the court must order the defendant to pay
restitution if the defendant has been convicted of, or has pleaded
guilty or nolo contendere to any felony or misdemeanor that resulted
in damages.' Enacted in apparent response to People v. Lafantasie,2
Chapter 287 allows the court to order a defendant to pay restitution
for a crime' not compensable by restitution if the defendant's plea 4
was conditioned on the dismissal of a public offense compensable
by restitution.- Before the court may impose restitution, the defendant
must waive the requirement that a restitution order cannot be based
on the facts of a dismissed count. 6
JAH
1. CAL. Gov'T CODE § 13967 (the court must under the appropriate circumstances impose
a restitutionary fine). See CAL. PENAL CODE §§ 1202.4 (the court must order restitution for a
felony conviction), 1203.1 (the court may order restitution as a condition of probation).
2. 178 Cal. App. 3d 758, 224 Cal. Rptr. 13 (1986) (in a plea bargain, a hit and run
charge was dismissed and the defendant pleaded guilty to unlawfully leaving the scene; the
judge ordered restitution but was overturned because restitution related to the accident and
225 Cal. Rptr. 430
not to leaving the scene). See People v. Taylor, 179 Cal. App. 3d -,
(1986) (defendant pleaded guilty to driving on a suspended license and nolo contendere to a
charge of making an illegal left turn; the judge imposed restitution but was reversed as
restitution is not an appropriate punishment for driving with a suspended license). See also R.
Boldt, Restitution, Criminal Law, and the Ideology of Individuality, 77 J. CUMi. L. &
CRBMNOLOGY 900, 969-1022 (1986) (expanding the requirement that restitution be related to
the offense).
3. CAL. PENAL CODE § 1192.3 (Chapter 287 does not apply to a plea of guilty or nolo
contendere when pleaded to a felony specified in Penal Code sections 1192.5 or 1192.7).
4. Id. § 1192.3 (the plea must be freely and voluntarily made, with facts supporting the
plea, and the court must approve all conditions).
5. Id. § 1192.3(a) (the crime must be related to the dismissed charges).
6. Id. § 1192.3(b). The waiver must be in accordance with People v. Harvey 25 Cal. 3d
754, 758, 602 P.2d 396, 398, 159 Cal. Rptr. 696, 699 (1979) (in the absence of any contrary
agreement, there is implicit in plea bargaining the understanding that a dismissed count will
not be considered when imposing sentencing). See People v. Moreno, 128 Cal. App. 3d 103,
108, 179 Cal. Rptr. 879, 882 (1982) (when granting restitution, a Harvey waiver allows the
judge to consider the defendant's prior criminal history and the entire case including unfiled,
dismissed or stricken charges).
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Criminal Procedure; revocation of bail
Penal Code § 1275 (amended).
AB 2776 (Connelly); 1988 STAT. Ch. 547
Support: California District Attorney's Association; Attorney
General's Office; California Peace Officer's Association
Opposition: Los Angeles County Municipal Court Judges Association
In setting, reducing, or denying bail, existing law requires a judge
or magistrate to consider safety to the public, the gravity of the

charges,' the prior criminal history of the defendant, and the likelihood the defendant will appear at a judicial proceeding. 2 Existing

law also requires a judge or magistrate to consider the alleged
amounts of controlled substances used, sold, possessed, imported, or
transported in the commission of a drug related3 offense when
determining the bail.4 Under Chapter 547, a judge or magistrate also
must consider whether the defendant is currently out on bail for an
alleged drug related offense.'
In determining bail, existing law prohibits a judge or magistrate

from accepting a bail bond if the defendant obtains any portion of
the deposit, consideration, indemnification, pledge, or security for

the bail by felonious means. 6 With the enactment of Chapter 547, if
any portion of the sources for a bail bond is obtained by felonious

1. In determining the seriousness of the charges, the judge or magistrate must consider
the alleged harm to the victim, the existence of threats to the victim or witnesses to the alleged
crime, the alleged use of a dangerous or deadly weapon, and the alleged possession or use of
any controlled substance by the accused. CAL. PENAL CODE § 1275.
2. Id.
3. See CAL. HEALTt & SAFETY CODE §§ 11350-11384 (offenses and penalties under the
Uniform Controlled Substances Act).
4. CAL. PENAL CODE § 1275. See also Bail Reform Act of 1984 (Act), 18 U.S.C.A. §
3142(g) (West 1988). In a federal court a judge or magistrate may also consider: (1) The
weight of the evidence against the accused; (2) the personal history of the accused; and (3)
the characteristics and habits of the accused when determining bail. Id. See generally U.S. v.
Salerno, 107 S. Ct. 2095 (1987) (the Bail Reform Act of 1984, which permitted denial of bail
to persons charged with serious felonies, did not violate a defendant's Fifth Amendment due
process rights or right against excessive bail under the Eighth Amendment when the defendant
was found to be a threat to the safety of the public during a pretrial adversary hearing); U.S.
v. Dumot, 634 F. Supp. 407, 408 (W.D.PA. 1986) (defendant with a 15-year history of dealing
in narcotics was properly held without bail for a first time narcotics arrest, since the defendant
could not overcome the presumption that his release would not be a threat to the safety of
the public).
5. CAL. PENAL CODE § 1275.
6. Id.
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means, regardless of whether feloniously obtained by the defendant,
the judge or magistrate must refuse to accept the bail bond. 7
BTF
7. Id. Accord N.Y. CRns. PROC. LAW § 520.30(1). Tile court may inquire as to the
source of money or property posted for bail and whether such money or property was obtained
by criminal means. Id. The court must also investigate the background, character, and
reputation of a person posting bail). See FL. CtIii. PROC. AND CORR. CODE § 903.046(f) (tile
court may investigate the source of funds posted for bail); U. S. v. Nebbia, 357 F. 2d
303, 304, (2d Cir. 1966) (a judge may refuse bail if there is doubt about the source of the
surety's funds). Cf. CAL. PENAL CODE § 1275 (a magistrate or judge may only inquire into
whether the bail funds were feloniously obtained by the defendant).

Criminal Procedure; sentencing-electronic home detention
Penal Code § 1203.016 (new).
AB 3686 (Mojonnier); 1988 STAT. Ch. 1603
Sponsors: County of San Diego; County of Los Angeles
Support: Hershey Oil Corp.; County of Orange; California State
Sheriffs Association; California Peace Officers Association; California Police Chiefs Association; California Parole, Probation &
Correctional Association; County Supervisors Association
Under existing law, certain counties may establish a three-year
home detention pilot project under the administration of a superior
or municipal court judge.' With the enactment of Chapter 1603, the
Mojonnier-Ayala Electronic Home Detention Act of 1988,2 the legislature intends to facilitate the establishment of electronic home
detention programs as a safe and effective solution to overcrowding
in correctional facilities. 3 Chapter 1603 authorizes the county board
1. CA. PENAL CODE § 1203.015 (authorizing San Bernardino and at least one other
county to establish home detention programs for sentencing persons convicted of misdemeanors
to home detention in lieu of confinement in county jail). See id. § 1203.1i (authorizing a court
to sentence a defendant to house confinement in addition to or in lieu of imprisonment in the
county jail for violating any building standard adopted by a local entity).
2. 1988 Cal. Stat. ch. 1603, sec. 1, at _
. See also Assembly Journal 1987-88, The
Governor's Veto Message, at 5266-67, (vetoing AB 468, an electronic home detention program
substantially similar to that enacted by Chapter 1603, on the grounds that creating a permanent
statewide home detention program was premature since a three year pilot project had been
authorized only the previous year and the results from the program had not been fully
evaluated).
3. 1988 Cal. Stat. ch. 1603, sec. 2, at
- (in establishing guidelines for electronic
home detention programs, the legislature intends to provide necessary protection to local
communities, instill judicial confidence in the programs, and ensure successful, cost-effective
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of supervisors (Board) to establish an electronic home detention
4
program under the direction of the county correctional administrator.
Minimum security inmates,5 low-risk offenders, 6 and inmates participating in a work furlough program7 may volunteer to serve their
sentence under home detention in lieu of confinement in a county
facility.' However, the court may restrict or deny an inmate's eligibility at anytime. 9 Participants must agree in writing to comply with
the rules of the program, including the following: (1) Participants
must remain within the interior of the residence during specified
hours; (2) participants must admit an agent of the correctional
administrator at any time to verify compliance with the program; (3)
participants must use electronic monitoring or supervising devices to
verify compliance with the program; 0 and (4) participants may be
retaken into immediate custody without a court order for their failure
to comply with the rules or conditions of the program." Participants
may be allowed to leave their house to search for a job, to work,
2
to attend counseling or school, and to obtain medical help.'
JF
participation by offenders). See generally Lilly & Ball, A Brief History of House Arrest and
Electronic Monitoring, 13 N. Ky. L.J. 343 (1986) (providing an overview of historical theories
and methods of criminal punishment in Europe and North America).
4. CAL. PENAL CODE § 1203.016 (the board may establish reasonable rules and regulations
for the program). See id. § 1203.016(g)(1) (a correctional administrator is the official in charge
of a county correctional facility or work furlough program and may be a sheriff, probation
officer or other official).
5. Id. § 1203.016(h)(2) (minimum security inmates are inmates qualifying for placement
in a Type IV facility under Title 15 of the California Code of Regulations, inmates eligible
for release for work or school activities, and inmates classified as a minimum security risk
under section 1050 of Title 15 of the California Code of Regulations).
6. Id. § 1203.016(h)(3) (a low-risk offender is a probationer whose risk assessment score
on the Wisconsin Risk Assessment scale is between zero and seven). See National Institute of
Corrections, Classification in Probation and Parole: A Model Systems Approach, at Figure 5
(the Wisconsin Risk Assessment scale) (copy on file at the Pacific Law Journal). See id. at
Figure 6 (assessment of offender risk).
7. Id. § 4024.2(c) (if the Board has authorized a work furlough program, the official in
charge of a county correctional facility may allow any inmate of the facility to participate,
provided the court did not restrict or deny the inmate's eligibility during sentencing).
8. Id. § 1203.016(d). The correctional administrator may allow any inmate who meets
the program's criteria to participate, provided the court has not restricted or denied that
inmate's eligibility. Id. Inmates whose records show they have not satisfactorily complied with
the facility's rules and regulations while in custody may be denied participation in a home
detention program. Id. While participants may be required to pay a pro rata share of the
administrative costs of the program, eligibility can not be based on the ability to pay. Id. §
1203.016(g).
9. Id. § 1203.016(f).
10. Id. § 1203.016(b)(3) (electronic devices may only be used to monitor compliance with
the rules of the program, they can not be used to eavesdrop, and any recorded conversations
may only be between the participant and a supervisor for the sole purpose of voice identification).
11. Id. § 1203.016(b).
12. Id. § 1203.016(e).
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Criminal Procedure; sentencing-work release program
Penal Code § 4024.2 (amended).
AB 3997 (Stirling); 1988 STAT. Ch. 715
Support: Attorney General's Office; California Probation, Parole
& Correctional Association
Under existing law, if a county has authorized a work release
program,' the official in charge of a correctional facility may allow
any inmate to participate in the program, provided the court did not
restrict the inmate's eligibility during sentencing. 2 However, a sentencing court does not have authority to restrict the eligibility of an
inmate who has been sentenced to county jail for less than fifteen
days.' Chapter 715 eliminates a sentencing court's ability to restrict
a defendant from participating in a work release program. 4
JF
1. Work release programs allow inmates to volunteer for supervised manual labor on
public works projects in lieu of imprisonment in a county jail. CAL. PENAL CODE § 4024.2(a).
2. Id. § 4024.2.
3. Id. § 4024.2(d).
4. CAL. PENAL CODE § 4024.2. Only a sheriff or official in charge may decide the
eligibility of a person for work release. Id. § 4024.2(c). Rhoney v. Municipal Court 194 Cal.
App. 3d 292, 297 (1987) (fifteen day limitation violated the separation of powers doctrine of
the California constitution by denying a sentencing judge authority to restrict the eligibility of
a defendant sentenced to less than fifteen days, yet a sheriff could restrict that same defendant's
eligibility). Pursuant to California Rules of Court sections 967(b) and 976.1, the California
Supreme Court has ordered the Rhoney opinion depublished. Cal. R. Ct. 976(b), 976.1 (West
Supp. 1987). As a result, the case cannot be cited as authority in the California courts. Id.

Criminal Procedure; victims of crimes-felon victims
Government Code § 13960.2 (new).
AB 2811 (Stirling); 1988 STAT. Ch. 254

Support: California Peace Officers Association; California State
Sheriffs Association; California Police Chiefs Association
Under existing law, a victim' of crime 2 may receive restitution for
1. CAL. GOV'T CODE § 13960(a) Victim means: (1) A person injured or killed as a direct
result of a crime; (2) legal dependents of those persons; (3) family members or persons in a
close relationship with those persons who were present during the commission of the crime;
or (4) any person who voluntarily pays burial or medical expenses arising from a death caused
by a crime. Id.
2. Id. § 13960(c) (definition of crimes compensable by the Restitution Fund).
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certain pecuniary losses3 suffered as a direct result of a crime.

Chapter 254 redefines victim to exclude a felon' who is in prison,
on parole, or on probation. 6 A felon may apply for assistance from
the Restitution Fund 7 at any time, but cannot receive benefits until
after his sentence, parole, and probation are completed. 8 Additionally, the Board of Control cannot distribute funds to a felon until
9
all applications and grants to nonfelons have been processed.
JF
3. Id. § 13960(d) (definition of pecuniary losses).
4. Id. §§ 13959-13969.2 (The Victims of Crime Act). See id. § 13964 (the Board of
Control may deny restitution to a victim who was involved in the events leading to the crime,
or to a victim who knowingly and willingly participated in the commission of the crime).
5. Chapter 254 does not require a nexus between the crime for which the felon was
convicted and the crime of which the felon is a victim. Id. § 13960.2(a).
6. Id. § 13960.2(a).
7. CAL. Gov'T CODE § 13960.1 (definition of Restitution Fund).
8. Id. § 13960.2(a),(b). See id. §§ 13960.5(c) (applications for assistance must be filed
with the board within one year), 13969.1(a),(c) (the board must issue a written decision which
may be appealed judicially).
9. Id. § 13960.2(c).

Criminal Procedure: victims' attendance at sentencing
proceedings-videotaped testimony
Penal Code § 1191.15 (new); § 13862 (amended).
AB 4200 (La Follette); 1988 STAT. Chapter 935

Sponsor: Office of Criminal Justice Planning
Support: California Public Defender's Association, Attorney

General's Office; California Council on Criminal Justice
2
Existing law requires the victim' of any crime to receive notice of

all sentencing proceedings involving the perpetrator, and the victim
1. CAL. PENAJ. CODE § 1191.1. Victim includes: (1) The victim; (2) the victim's parent
or guardian if the victim is a minor; or (3) the victim's next of kin if the victim has died.
2. See id. § 1191.2 (a probation officer must notify victims of sentencing proceedings,
must inform victims of their right to civil recovery against the defendant and right to
compensation from the Restitution Fund pursuant to Government Code sections 13959-13969.2).
See also Melissa J. v. Superior Court, 190 Cal. App. 3d 476, 477, 237 Cal. Rptr. 5, 6 (1987)
(reversing court order terminating defendant's restitution to victim because victim was not
notified of the proceeding as required by Penal Code section 1191.1); CALIFORNIA CONTINUING
EDUCATiON OF THE BAR, California Criminal Law: Procedure and Practice (1986 & Supp.
1988) § 36.10 (stating that victims are entitled to notice of sentencing proceedings and rights
to civil recovery from defendant and compensation from Restitution Fund).
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has the right to attend those proceedings3 and testify concerning: (1)
4
The crime; (2) the person responsible; and (3) the need for restitution.
Under Chapter 935, the court may permit the victim to file a written,
videotaped, or audiotaped statement 5 instead of, or to supplement,
6
personally appearing at judgment and sentencing proceedings.
ALK
3. The victim may attend personally or by counsel. CAL. PENa. CODE § 1191.15(d).
4. CAL. PEN. CODE § 1191.1. The court must consider the victim's statement, and if
probation is granted to the defendant, state on the record the court's conclusion regarding the
defendant's potential threat to public safety. Id. See People v. Huber, 181 Cal. App. 3d 601,
636, 227 Cal. Rptr. 113, 133 (1986) (holding that defendant's right to confront witnesses was
not abridged by victims' reading of statements at sentencing hearing). Cf. People v. Zikorus,
150 Cal. App. 3d 324, 332, 197 Cal. Rptr. 509, 514 (1983) (holding that victim's rights cannot
be delegated to friend or relative except as provided by Penal Code section 1191.1). See
generally CAIFOuNIA CONTINUING EDUCATION OF THE BAR, CALIFORNIA Clmn AL LAv: PROCEDURE AND PRAcTIcE § 38.20 (1986 & Supp. 1988) (discussing victims' rights under Penal Code
section 1191.1); Gittler, Expanding the Role of the Victim in a CriminalAction: An Overview
of Issues and Problems, in Victims' Rights Symposium, 11 PEPPERDINE L. REv. 117, 172-176
(discussing victims' participation in sentencing proceedings); Review of Selected 1983 California
Legislation, 15 PAC. L.J. 411, 559, (1984) (discussing victim's right to notice and attendance
at sentencing proceedings); B. WrrniN, CALIFORNIA CIImAL PROCEDURE § 23T (1963 & Supp.
1983) (discussing victim's right to attend and make statements at sentencing proceedings).
5. CAL. PENAL CODE § 1191.15(e) (statement must be produced at victim's expense).
6. Id. § 1191.15(a). The statement must be accompanied by written transcript for public
record. Id. The written, audio or video statement, once filed with the court, must remain
sealed until at least two days prior to the date set for sentencing, at which time the court,
probation officer, and counsel for the parties may view and listen to the statement. Id. §
1191.5(b). Duplication of the statement is prohibited. Id. § 1191.15(c).
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